This article investigates the purpose and workings of EU competition law and policy. More specifically, it scrutinizes the claim that sustainable consumption and production (SCP) requires flexible rather than strict enforcement of Article 101 TFEU. Proponents of flexible antitrust argue that SCP requires sectorwide private coordination since manufacturers of sustainable products suffer from first mover disadvantage if consumers may opt for cheaper, less sustainable products. Four main policies have been put forward to legitimize flexible antitrust. Building on the constitutional context, a first policy uses a broad welfare standard to balance competition and sustainability under Article 101(3). Based on the more economic approach, a second policy balances both interests under Article 101(3), provided that a net welfare gain is evidenced in quantitative terms. Grounded in the legitimate objective doctrine introduced in Wouters, a third policy balances both interests under Article 101(1). Motivated by the useful effect doctrine, a fourth policy aims to circumvent antitrust by allowing the government to declare private sector initiatives generally binding. This article questions all four policies. Based on a coherent integration of principle and practice, it shows that strict competition enforcement is the legitimate and effective way forward to achieve SCP. Problems of under-regulation are to be addressed by the regulatory state and require proper articulation of state policy in order to preclude antitrust accountability.
rather than the case law of the EU Court of Justice or competition policy as defined by the EU Commission. In order to discuss the main arguments put forward to legitimize flexible antitrust in a continuous setting, the article uses the Dutch sustainability dossier that specifies four flexibility policies. 5, 6 Building on the constitutional context of EU competition law, a first policy uses a broad welfare standard to balance competition and sustainability under Article 101(3) TFEU. 7 Based on the more economic approach and endorsed by the Commission, a second policy balances both interests under Article 101(3) TFEU, provided that net welfare gain can be evidenced in quantitative consumer surplus terms (qNWG). 8 Grounded in the legitimate objective doctrine introduced in Wouters, 9 a third policy also balances both interests but under Article 101(1) TFEU. 10 Motivated by the useful effect doctrine, a fourth policy aims to preclude competition enforcement altogether by proposing a new legislative approach that allows the Dutch government to declare sustainability initiatives generally binding.
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The article is organized as follows. Section 2 analyzes whether indeed the constitutional context of EU competition law allows for a broad welfare standard and pertaining prioritization of sustainability over competition within Article 101 TFEU. Having identified the constitutional fundamentals of EU antitrust, those fundamentals then provide the basis for analyzing the legitimacy and effectiveness of the other flexibility policies. Section 3 investigates whether the more economic approach can actually serve for competition agencies to use qNWG as a baseline for legal interpretation of the indispensability and residual competition conditions laid down in Article 101(3) TFEU. Section 4 subsequently addresses the workings of the legitimate objective doctrine by revisiting Wouters and Meca-Medina, 12 and by scrutinizing its application in OTOC and CNG. 13 Section 5 investigates whether the new legislative approach accords with the useful effect doctrine, and if not, whether this doctrine needs to be amended to allow for innovative governance structures aiming to achieve SCP.
14 Section 6 wraps up the conclusions of the previous sections. 5 Dutch competition law and enforcement practice is fully aligned to EU competition law and enforcement practice. In order to increase readability, this article therefore refers to Article 101 TFEU only, even when referring to exclusively Dutch settings. 6 For more details on the Dutch story, see Monti and Mulder, op. cit. supra note 2. 
The constitutional fundamentals of EU competition law and policy
The Dutch sustainability dossier begins with the Policy rule on competition and sustainability (Policy rule) issued by the Minister of Economic Affairs. 15 Considering that sector-wide sustainability coordination raises costs and thus yields anticompetitive effects under Article 101(1) TFEU, the Policy rule instructs the Dutch competition agency (Authority for Consumers and Markets; ACM) to use a broad welfare standard in order to balance competition and sustainability considerations under Article 101(3) TFEU. Broad welfare is defined in Brundtland terms -sustainable development which meets the needs of current generations without compromising the ability of future generations to meet their own needs. 16 The Commission has opposed the Policy rule because it contravenes EU competition policy that is based on a consumer welfare standard in terms of consumer surplus.
17,18 Proponents of flexible antitrust however claim that this focus on economic efficiency constitutes a political choice since Article 3(3) TEU explicitly refers to various socio-economic goals, whilst Article 11 TFEU requires the Commission to balance competition and sustainability when enforcing the competition rules. Also, a binary institutional balance would be outdated given that society is no longer organized along the traditional lines of the public and private domain. Rather than forcing market actors in the straitjacket of consumer surplus and economic efficiency, the better alternative would be a broad welfare standard that leaves market actors sufficient room for "direct consideration of socio-political criteria, such as environmental policy".
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The important question thus is whether the constitutional fundamentals of EU competition law allow for a broad welfare standard and a balancing of competition and sustainability. Constitutional treatises do not generally dissect the institutional balance between the market order as in market competition, the Union as in state and state action, and the Commission as in competition enforcement agency. 20, 21 Aiming to contribute to the existing literature, this article considers the relevant constitutional context to not only include Article 3(3) TEU and 11 TFEU, the provisions commonly referred to by flexible antitrust proponents, but also Article 2 TEU and Protocol no 27 on the internal market and competition. 22 These provisions can be separated in two constitutional strands. The first strand contains Article 3(3) TEU that 15 Policy rule, cited supra note 7. 16 World Commission on Environment and Development, Our common future (OUP, 1987 
The first constitutional strand: Article 3(3) TEU and Protocol no 27
Article 3(3) TEU begins with the following text:
The Union shall establish an internal market. It shall work for the sustainable development of Europe based on balanced economic growth and price stability, a highly competitive social market economy, aiming at full employment and social progress, and a high level of protection and improvement of the quality of the environment. 24 Close reading shows that these two sentences form related but separate parts each of which lists different kinds of objectives the Union has to fulfil. The first sentence covers the establishment of an internal market, which, based on Protocol no 27, comes with a "system ensuring that competition is not distorted". The second sentence specifies the overall aim listed in Article 3(1) TEU in several socioeconomic goals. Meanwhile, Article 3(3) TEU also specifies the institutions used to secure those goals -the market, the state and the competition agency. Thus, two aspects can be noted. The market order is listed first without having been assigned a particular (welfare) goal, whilst state action is to secure the socio-economic goals mentioned. Competition enforcement is separated from other state action and annexed to the market order. A welfare economic perspective helps to understand this institutional format.
2.1.1. The institutional balance between market and state action It is unclear whether the High Contracting Parties knowingly put the establishment of the internal market first. Whilst the internal market had originally been included in Article I-3(2) of the failed Constitutional Treaty (now as amended Art. 3(2) TEU), the mandate of the Intergovernmental Conference that was to redraft the existing treaties specifically required a clearer distinction between the provisions on the internal market and those on the area of freedom, security and justice. 25 As a consequence, the establishment of the internal market was moved to the beginning of Article 3(3) TEU, which makes sense as both market and state action are instruments to increase welfare. In that case, it also makes sense to put the market order first. On the one hand, living in a world of scarce resources means that the promotion of welfare builds on their efficient use. On the other, the market order allocates resources more efficiently than any other method. Hayek has insightfully explained why. 26 Market competition constitutes "decentralized planning by many separate persons" which makes "fuller use" of existing, yet "unorganized knowledge" regarding "each kind of scarce resource". 27 Key to the effectiveness of 23 Von der Groeben and others, op. cit. supra note 20, at 71. 24 Only that part of the text of Article 3(3) TEU is quoted that is relevant for the purposes of this paper. decentralized decision-making is the price mechanism, which enables producers and consumers "to communicate information" that reflects "[the] significance [of each resource] in view of the whole means-end structure". 28 Thus, "without anyone having to tell them what to do" (i.e., without the state defining upfront the particular welfare goal they have to achieve), the price mechanism induces producers and consumers to "move in the right direction" and promote welfare by using scarce resources most sparingly.
29
The above however also indicates that the success of the market order as a most efficient allocation system crucially depends on the price mechanism to reflect all relevant information correctly. If not, competition fails to yield most efficient outcomes. This is a first reason for the state to step in and correct the market failure at issue. In case of SCP, the most relevant market failures are negative externalities and market power.
30 "Negative externalities" occur when prices do not reflect all costs of a product. Simple externalities concern few stakeholders who can internalize the externality at issue by concluding additional transactions. But in case of complex externalities, correction by the market fails due to high transaction costs and extensive free riding. The result is under-correction of the externality at issue. "Market power" is a situation in which market actors affect the price mechanism by hampering competition to the extent that they become price makers rather than price takers. 31 A second reason for the state to intervene is that people are not equally equipped in life. Based thereupon, governments may also want to redistribute wealth by reassigning initial endowments in order to increase fairness and social cohesion. Yet once market failures have been addressed and initial endowments have been reset in a socially acceptable way, it is (again) up to the market to maximize welfare by allocating resources most efficiently. The next issue is why competition surveillance is singled out in Protocol no 27. The formal occasion for this protocol was the French government's wish to no longer include the wording "where competition is free and undistorted" in the reference to the establishment of an internal market. 33 The idea was to recalibrate the goals of the EU by underscoring that undistorted competition is only a means to increase welfare. 34 The French government had overlooked, however, that Article 3(g) EC already listed the competition rules as a means to increase welfare. 35 Some nonetheless feared that the proposed change would diminish the EU's commitment to free competition, more specifically the EU's competence to legislate on competition matters based on Article 308 TEC (now 352 TFEU). 36 to confirm the latter competence. 37 In addition, it also confirms that the internal market comes with a competition surveillance regime.
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Yet this little constitutional history fails to explain why it makes sense to separate the correction of market power from the correction of the other market failures. The following reasoning aims to provide a cogent explanation. To begin with, market power fundamentally differs from the other market failures. 39 Externalities, asymmetric information and public goods are the result of sector-specific characteristics and thus require sector-specific solutions. Market power, by contrast, is caused by market actors and potentially undermines the workings of the mechanism that makes each and every market successful -competition. Sector-specific problems are therefore to be corrected by sector-specific regulations that define the market concerned, whilst market power can be addressed by generally applicable rules protecting the competition game. It follows that competition surveillance and state action have different roles in making sure that the market mechanism yields most efficient outcomes. Whereas competition enforcement serves to secure that markets operate efficiently given the regulatory framework, state regulation serves to define this framework well so that the market mechanism is able to yield most efficient outcomes. Efficiency and consumer surplus make the competition rules fit for purpose: these standards connect competition enforcement objectively to the rationale and communication-tool of the market order -most efficient use and the price mechanism. 40 It follows logically that, in order for competition enforcement to be effective, it must be strict.
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The above welfare economic perspective on the first constitutional strand shows a binary institutional balance with, on the one hand, the market order and strict competition enforcement, and, on the other, state action. Market actors may pursue any welfare goal based on the expectation that competition and the price mechanism will induce them to maximize welfare by allocating resources most efficiently. Based on efficiency and consumer surplus, strict competition enforcement makes sure they do. State regulation is meant to secure that markets are well-equipped to produce efficient outcomes indeed. One option is to price the externality explicitly and thus incentivize producers and consumers to change their behavior towards SCP. 42 Another option is to increase the minimum standard of a sustainability consideration in a state measure that market actors have to abide by. Policy and Practice, Northeastern University 9 October 2018. 42 An example is the EU cap-and-trade system that aims to reduce carbon emissions by putting a price on them.
Failing a strong enough price signal to incentivize change, the EU Emissions Trading System (ETS) has been largely ineffective. Due to a surplus of emission allowances, the price for polluting eroded to €5/tCO2. In order to increase prices and push for less emissions, the Council has therefore approved a reform based on which up to 25% of excess allowances will be bought during 5 years (Press release 92 
The second constitutional strand: Article 2 TEU and 11 TFEU
Starting point for the investigation of the second constitutional strand is Article 11 TFEU which stipulates that "[e]nvironmental protection requirements must be integrated into the definition of the Union's policies and activities, in particular with a view to promoting sustainable development". Formally, Article 11 TFEU applies to competition policy at large as Title II of the TFEU does not exclude the competition rules addressing undertakings and the EU judicature confirmed its applicability in case of Article 101(3) TFEU. 44 Yet formal applicability is insufficient to justify flexible antitrust as Article 7 TFEU points out that the Union's obligation to "ensure consistency between its policies and activities, taking all of its objectives into account" must be interpreted "in accordance with the principle of conferral of powers". The latter restriction implies that the integration obligation of Article 11 TFEU cannot extend the powers the competition rules confer on the Commission. As those rules contain opentextured norms, it is necessary to specify further the meaning of the principle of conferral. This is where Article 2 TEU comes in.
The principle of conferral is laid down in Article 5(1) and (2) and 13 TEU which stipulate that the Union and its institutions shall act within the limits of the competences conferred in the Treaties. As such, it focuses on the relation between the Union and the Member States rather than on the relation between the Union and its citizens. Ultimately, however, the principle of conferral builds on the values "rule of law" and "democracy" listed in Article 2 TEU -where reference to the rule of law confirms the Union as a legal order, and reference to democracy (primarily) confirms the Union as a representative democracy. 45 In other words, this principle also expresses that institutions cannot act without legal basis and that regulations lack legitimacy when they lack parliamentary authorization. 46 Based on the broader perspective of Article 2 TEU, the principle of conferral translates effectively in the principle of democratic legitimacy. The latter principle holds that, in a representative democracy, the legislator, in representing the citizens with whom ultimate decision-making authority resides, is the only institution that is democratically legitimized to decide on behalf of society as a whole what interests are to be secured by the use of public power. 47 It is the principle of democratic legitimacy that helps to determine whether the EU competition rules allow competition agencies and courts to balance competition and non-competition interests. As for the delineation between market and state action, it clarifies how the use of two institutions to increase welfare defines the relation between competition and non-competition interests within a competition law context. As for the delineation between competition enforcement and state regulation, it clarifies the limitations of competition surveillance as a public policy instrument.
The institutional balance between market and state action revisited
A first point the principle of democratic legitimacy requires us to comprehend is the need to distinguish between "general interests" and "public interests" when using both market and state as instruments to increase welfare. "General interests" are interests that benefit all and can be realized by way of voluntary agreements. "Public interests" are interests that benefit all but require the use of coercion in terms of public power to be realized. 48 This distinction is particularly relevant within a competition law context because it makes two points clear. 49 One is that the market order promotes the general interest because 44 it thrives on voluntary interaction and is not democratically legitimized to use coercion. Another is that a public interest is inherently embodied in a sovereign state measure as the purpose, scope and manner of safeguarding the interest at issue must have been determined in the legislative process in order for the use of coercion to be democratically legitimate. 50 The distinction between the market maximizing the general interest and the legislator safeguarding the public interest is important because it determines the relation between competition and sustainability as follows. It confirms that the protection of competition has been defined as a public interest by the competition rules. It also clarifies that the issue of the prevailing interest depends on whether or not the legislator has defined a sustainability consideration as a public interest. If so, the promotion of the sustainability interest prevails, which is ascertained by the fact that the competition rules do not apply to sovereign state measures. If not, the protection of the competition interest prevails in the sense that an anticompetitive agreement that aims to promote sustainability must meet the conditions of Article 101(3) TFEU in order to be legitimate.
The result is that, whilst the competition rules do not prioritize the public competition interest over the public sustainability interest, they do prioritize the public competition interest over the general sustainability interest.
The institutional balance between competition enforcement and state regulation revisited
A second point to address is whether the Commission's responsibility for "defining […] competition policy (emphasis added)" 51 nonetheless allows it to balance different political interests like competition and sustainability in case of conflict. Given that competition enforcement is meant to be a-political, this would be an uneasy conclusion to reach. 52 Again, the principle of democratic legitimacy helps out. It confirms the need to distinguish between the law-making and law-enforcement branches of public policy. It also helps to specify what objective competition enforcement actually means.
"Public policy" is a somewhat vague notion that has come to encompass all what the state does. 53 In its relation to law, it is however important to distinguish between law-making and law-enforcement processes in public policy since these processes warrant democratic legitimacy in a different way. 54 Law-making processes typically require political choices to be made. In the context of SCP, for example, the political debate will focus on whether a sustainability consideration is best secured via market competition or via state regulation. It is here that the general or public interest status of a sustainability interest is determined. In the case of law-making, democratic legitimacy is secured by, on the one hand, parliamentary deliberation in the legislative process, and on the other, limited judicial review since the making of political choices requires broad discretion. 55 56 In other words, the power of the Commission to define competition policy concerns the enforcement of laws and political choices already made. In this case, democratic legitimacy is secured by the fact that the Commission is squeezed in between, on the one hand, the obligation to execute objectively the task and duties conferred on it by law, and on the other, full judicial review. 57, 58 This implies that the Commission, when enforcing opentextured competition norms, is not to recalibrate the balance between competition and sustainability as determined in the political decision-making process, but to develop a truly objective law enforcement policy that coherently meets both constitutional fundamentals and administrative governance principles.
Next, the principle of democratic legitimacy helps to pinpoint three defining characteristics of objective competition enforcement. Legitimacy implies that competition enforcement must be confined to efficiency and consumer surplus as these are the standards that connect objectively to the political choices made. Legitimacy also implies that the colloquial understanding of the cartel prohibition as a balancing mechanism must be limited to the so-called balancing of costs established under Article 101(1) TFEU against compensatory benefits established under Article 101(3) TFEU. For, if competition enforcement is to stay away from political decision-making, either paragraph is precluded from conferring a balancing competence in its own right. Instead, both costs and benefits are to be evidenced according to the mode of analysis provided by the relevant paragraph. 59 To conclude, legitimacy implies strict enforcement. For when the evidentiary requirements of Article 101(3) TFEU serve to distinguish objectively between justified and unjustified expectation of compensation, it follows logically that agreements that do not meet each of those requirements cannot be expected to yield benefits that compensate for the welfare costs established under Article 101(1) TFEU (more on this in Section 3).
It follows that, when specified in terms of democratic legitimacy, the principle of conferral renders obsolete the formal applicability of Article 11 TFEU to the competition rules addressing undertakings.
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EU competition law constitutes single purpose law that prioritizes the public competition interest over the general sustainability interest, 61 whilst the task to define competition policy does not include a power to balance competition and sustainability. Instead, objective enforcement means strict enforcement on the basis of evidence of inefficient use established according to the relevant legal framework.
Conclusion on the first flexible enforcement policy
The first flexibility policy misreads the constitutional fundamentals of the EU competition rules. These rules are not meant to be used as a "third way" that allows market actors to define the public interest. By contrast, they serve to neutrally delineate the competences market and state have to increase welfare. Whereas market actors are to address inefficient situations until correction results in coercion in terms of market power, the state is to address inefficient situations that can only be corrected with coercion and thus require recourse to public power. Article 3(3) TEU and Protocol no 27 allow market actors to pursue any welfare goal they choose, provided they do not hamper the efficient workings of market competition given the regulatory framework. Efficiency and consumer surplus do not represent a political choice, but connect the competition rules objectively to the rationale and the workings of the market order -most efficient use and the price mechanism. In order to be effective, competition enforcement should be strict as market competition is the very mechanism that pushes market actors towards SCP. Article 2 TEU and 11 TFEU concur with these findings. EU competition law prioritizes the public competition interest over the general sustainability interest. The Commission has not been empowered to balance competition and sustainability -neither under Article 101(1) nor under (3) TFEU. In order to be legitimate, competition enforcement should be strict as it is the legal framework that determines how to evidence inefficient use objectively. The Commission thus rightly informed the Dutch government that competition enforcement "cannot substitute for the absence of […] regulation". 
The constitutional limits of the more economic approach
Though published jointly, the Vision document on competition and sustainability issued by ACM adjusts the Policy rule crucially by replacing the broad welfare standard by the consumer surplus standard. 63 Steppingstone for this second flexibility policy is the more economic approach that would allow sector-wide private coordination to be excepted under Article 101(3) TFEU, provided that quantitative cost-benefit analysis evidences net welfare gain. This policy builds on two presumptions. qNWG would preclude political decision-making since negative and positive welfare effects of sectorwide sustainability coordination are objectively accommodated within the consumer surplus standard. 64 Second, accommodation of first mover disadvantage and partial foreclosure would accord with the indispensability and residual competition condition of Article 101(3) TFEU.
65 ("First mover disadvantage" has been defined in the opening paragraph of this article. "Partial foreclosure" implies that the restriction of competition on sustainability can be compensated by competition on other parameters. The indispensability and residual competition conditions are hereafter referred to as the "competition conditions".) qNWG enforcement policy traces back to the Commission decision in CECED that concerned a sectorwide agreement banning least energy-efficient washing machines. 66 Though increasing prices, the agreement was exempted because it would also bring compensatory benefits. In order to enable producers to improve upon under-correction of negative externalities by preventing free riding in an under-regulated economy, first mover disadvantage and partial foreclosure were accommodated under 62 D.G. Laitenberger, op. cit. supra note 17. 63 Vision document, cited supra note 8. the competition conditions. 67 Having confirmed the CECED-approach in the 2011 Guidelines on horizontal cooperation agreements, 68 the Commission reconfirmed this approach through its support of ACM's qNWG enforcement policy. 69 Current practice thus holds that evidence of qNWG may serve as a baseline for legal interpretation of Article 101(3) TFEU. Apparently, the principle that non-competition interests may only be taken into account "to the extent that they can be subsumed under the four conditions of Article [101(3)]" is to be interpreted less strict after all. 70 To judge whether this makes for sound competition enforcement, two issues will be analyzed. Whether constitutional enforcement fundamentals allow the more economic approach to be translated in a qNWG enforcement policy. Second, whether first mover disadvantage and partial foreclosure meet the competition conditions of Article 101(3) TFEU.
qNWG enforcement policy and the constitutional limits of the more economic approach
How does qNWG work as an enforcement policy? qNWG monetizes the positive welfare effects expected to result from the correction of non-priced negative externalities and calculates whether they offset the pertaining expected negative welfare effects in terms of price increase resulting from sectorwide coordination. Dependent on net outcome, an agreement may or may not be excepted from the cartel prohibition. So far, ACM based two (informal) decisions on this approach -Coal-Fired Power Plants and Chicken of Tomorrow. 71 The first case concerned the closure of five old coal-fired power plants agreed between Dutch energy producers. Here, the emission reductions of SO2, NO2 and particulate matters were monetized on the basis of shadow prices and avoided damage costs. 72 The second case concerned the introduction of a higher environmental and animal welfare standard for chicken breast agreed between broiler farmers, meat processors and supermarkets. Here, the environmental and animal welfare benefits were monetized on the basis of a willingness-to-pay analysis. ACM stopped both agreements because they were estimated to result in net welfare loss.
The above shows that qNWG enforcement policy builds on (estimated) quantitative outcome. Thus, it presumes that welfare maximization (this time in terms of consumer surplus) has become the direct goal of the competition rules as a result of the more economic approach. This presumption is incorrect. Simply because it overlooks that competition enforcement still has to abide by the constitutional fundamentals of EU competition law. As explained earlier, those fundamentals provide for the competition regime to protect the mechanism that spurs market actors to maximize welfarecompetition. Accordingly, the ECJ time and again underscores the importance of protecting competition in itself. For example, when observing that those rules cover "not only [ 73 This, however, implies that, even though competition is only a means to increase welfare, the protection thereof is a goal in itself within the context of competition enforcement. This also implies that welfare maximization is not a direct but an indirect goal of the competition rules.
This misunderstanding regarding the interplay between protecting competition and promoting welfare has led to two further misunderstandings. qNWG enforcement policy overlooks that the competition rules serve to protect "competition on the merits" and "consumer sovereignty" in order for the market order to work as an "invisible hand". As explained by Vanberg, the first concept reflects "the ideal of a market order framed by rules that aim at making producers responsive to consumer interest", while the second concept underlines that "consumer preferences are the ultimate controlling force in the process of competition". 74 Thus, for competition enforcement to protect effectively the efficient workings of the market mechanism, competition agencies should acknowledge two essential conditions. First, that competition on the merits builds on first mover advantage and new entry to secure producer responsiveness to consumer interest. More specifically, first mover advantage rewards producers that push for better quality and innovation, after which new entry allows prices to fall in the longer term. Second, that consumer sovereignty builds on consumer choice. Together, both concepts necessitate a competition policy that allows individual consumers to guard their individual consumer surplus and selfassess whether the value added is worth the price increase rather than competition agencies deciding on their behalf. qNWG enforcement policy also overlooks that the more economic approach cannot possibly recalibrate the mode of cost-benefit analysis provided by the relevant legal framework. Given the constitutional mandate discussed earlier, it appears that this approach rather serves for the Commission and its national counterparts to translate open-textured competition norms in a coherent set of evidentiary requirements. 75 If the translation is done properly, the more economic approach then develops into a functional approach that systematically connects the separate evidentiary requirements of the legal framework to the rationale and workings of the market mechanism.
76 Also important in this functional interpretation of the more economic approach is that each individual requirement serves to gather complementary information as to what extent specific market behavior affects the efficient workings of market competition, while together they gather all information necessary. This functional approach moves competition enforcement forward in two crucial ways. It warrants objective enforcement as the allocation of specific evidence to separate requirements prevents a balancing of costs and benefits other than foreseen by the legislator. It also warrants effective enforcement as together all requirements secure that private coordination will actually promote welfare -in this case SCP. Again, it turns out that legitimate enforcement implies strict enforcement -if not all evidentiary requirements are met, private coordination cannot be expected to promote SCP.
First mover disadvantage and partial foreclosure under the competition conditions
The question has thus become whether accommodation of first mover disadvantage and partial foreclosure concur with the indispensability and residual competition conditions of Article 101(3) TFEU when functionally interpreted. The indispensability condition protects consumers against overcharges resulting from restrictions of competition that are not necessary to achieve the consumer welfare benefits established under the first two conditions of Article 101(3) TFEU. 77 The residual competition condition protects rivalry and the competitive process. 78 Accommodation of first mover disadvantage under the indispensability condition is based on the argument that this phenomenon may preclude producers from investing in sustainability. But, whilst it is true that the private coordination mechanism may hamper in case of complex external effects as a result of free riding, it is also true that producers may typically find themselves in a prisoner's dilemma and simply want to avoid competition. 79 The urge to avoid competition becomes particularly urgent when producers have become last movers trying to catch up with the real first movers. Actually, both Dutch cases concern last mover situations. The agreement in Coal-Fired Power Plants was meant to facilitate the closure of ancient power plants. The agreement in Chicken of Tomorrow helped broiler farmers to catch up with competitors already offering better quality chicken breast. 80 If anything, these cases show that claims of first mover disadvantage call for vigilance. Accommodation of first mover disadvantage under the indispensability condition accomplishes the opposite, however. The reason is that it mixes up the investigations of the first and third condition of Article 101(3) TFEU. The benefit condition serves to establish that an agreement is able to correct a negative externality (and thus promote welfare). The indispensability condition serves to establish that there is no lesser restrictive alternative to correct the externality. More specifically, the latter analysis investigates the necessity of an agreement compared to another, less restrictive agreement. 81 Whilst duplicating an analysis that has already been done (whether sector-wide coordination is able to correct a negative externality has already been covered under the benefit condition), the accommodation of first mover disadvantage broadens the scope of the indispensability condition from relative to absolute necessity. The result is that the indispensability condition no longer effectively protects competition on the merits and the consumer is to pay for unnecessary overcharges. A case in point is CECED, where the alleged benefits could also have been realized through the introduction of a non-restrictive quality label combined with an effective ad campaign. 82 enforcement to substitute for the absence of regulation. Given that the cartel prohibition serves to filter out private corrections of negative externalities that require coercion, it falls upon the residual competition condition to not only warrant dynamic efficiency as in ongoing innovation, but also safeguard democratically legitimized consumer choice within the market conditions set by the regulatory state. The latter requires a strict interpretation of the last condition of Article 101(3) TFEU based on which the effects on residual competition should be investigated per individual competition parameter.
It follows that neither first mover disadvantage nor partial foreclosure meet the competition conditions of Article 101(3) TFEU when functionally interpreted. Recalibrating the evidentiary framework, they cause the cartel prohibition to move away from its primary objective -protect against cartelization.
Conclusion on the second flexible enforcement policy
The second flexibility policy misses out on the constitutional limits of the more economic approach. qNWG enforcement policy overlooks that the goal of the competition rules is not to promote welfare directly, but to effectively protect competition in order for the market mechanism to promote welfare by yielding most efficient outcomes given the regulatory context. It also overlooks that the more economic approach cannot recalibrate the mode of cost-benefit analysis provided by the relevant legal framework, but serves to effectively connect the art of competition law enforcement to the efficient workings of a market order that is based on competition on the merits and consumer sovereignty. It may do so by translating open-textured legal norms in a coherent set of functional evidentiary requirements. The result is that qNWG enforcement policy is neither legitimate nor effective. It is not legitimate because recalibrating the legal framework in both conceptual and evidentiary terms makes for political decisionmaking per se. Albeit in a consumer surplus context, qNWG does exactly what the Commission criticized the Policy rule for -using competition enforcement policy to substitute for the absence of regulation. 86 It is not effective because accommodation of first mover disadvantage and partial foreclosure frustrates the competition conditions to fulfil their proper role. 87 Whilst first mover disadvantage may well not be real, consumers have to pay the cartel overcharge. If first mover disadvantage is real, the state is in a better position to regulate effectively. Given that the purpose of protecting competition is to push the market to engage in SCP, it would be most helpful if the Commission would revise current practice.
The constitutional limits of the legitimate objective doctrine
Disappointed by the results of qNWG enforcement policy under Article 101(3) TFEU, scholars have suggested to extend flexible enforcement to Article 101(1) TFEU. 88 Steppingstone for this third policy is the legitimate objective doctrine introduced in Wouters in which sector-wide private coordination by the Bar of the Netherlands (Bar) did not qualify as a "restriction of competition" because it was "necessary and proportionate" to ensure the implementation of a "legitimate objective". 89 Inspired by internal market law, the ECJ would have allowed the Bar to balance competition and non-competition 86 D.G. Laitenberger, op. cit. supra note 17. 87 Cf. M.P. Schinkel and L. Toth, "Balancing the Public Interest-Defense in Cartel Offenses", Amsterdam Center for Law & Economics Working Paper No. 2016-01. They argue that the underlying expectation of qNWG enforcement policy, which is that sector-wide coordination may yield net welfare gain indeed, is misplaced when applying the Commission's instructions on consumer share. 88 Pijnacker Hordijk, op. cit. supra note 10; Gerbrandy and Claassen, op. cit. supra note 2; Monti and Mulder, op.
cit. supra note 2. 89 Case C-309/99, Wouters, para 97-110. interests under Article 101(1) TFEU. 90 Subsequent case law in Meca-Medina, OTOC and CNG would have confirmed this reading of Wouters.
The pressing issue is whether the above account of the legitimate objective doctrine is correct. This requires three analyses. Whether Wouters actually contains a balancing act allowing for a flexible interpretation of a "restriction of competition". Second, whether Meca-Medina is in line with its predecessor and constitutional fundamentals. Third, whether OTOC and CNG confirm a flexible reading of the legitimate objective doctrine indeed. 
Wouters up close
Wouters concerned a situation of delegated regulatory power. Mandated by Dutch law, the Bar had issued the Regulation on Joint Professional Activity (JPA-Regulation) that prohibited members of the Bar to "assume or maintain any obligations" that might jeopardize the proper practice of the legal profession as defined in "essential rules adopted for that purpose". 92 Based upon the JPA-Regulation, lawyers were prohibited to form structural partnerships with accountants. 93 Notwithstanding the public mandate, the ECJ held the Bar accountable under the competition rules because this organization constitutes an association of undertakings and the JPA-Regulation is attributable to the Bar alone. 94 Yet, even though the JPA-Regulation triggered anticompetitive effects, it was held not to infringe upon Article 101(1) TFEU because it was "necessary for the proper practice of the legal profession, as organized in the Member State concerned". 95 The next paragraphs set out to clarify that the ECJ did not bestow any balancing power upon the Bar (nor upon competition agencies or the judiciary for that matter).
Most important is that the ECJ applied a two-stage method of analysis. 96 A first stage covers the part of the regulatory exercise attributed to the state -the essential rules governing the legal profession and those governing the accountancy profession. 97 A second stage covers the part of the regulatory exercise attributed to the Bar -the (enforcement of the) JPA-Regulation. 98 At the first stage, the ECJ considered three points. Member States are in principle free to regulate the exercise of the legal profession in its territory. 99 Second, "[t]he current approach of the Netherlands" is that the proper practice of the legal profession is defined by three essential rules: the duty to act for clients in complete independence and in their sole interest, the duty to avoid all risk of conflict of interest and the duty to observe strict professional secrecy. 100 Third, those essential rules differ substantially from the essential rules defining the accountancy profession in the Netherlands. 101 Since the reference to internal market law relates to the regulatory exercise attributed to the state, it cannot serve to evidence conferral of balancing power upon the Bar.
At the second stage, the ECJ concluded that the anticompetitive effects inherent to the JPA-Regulation are not originally caused by the Bar. Translating the ancillarity doctrine introduced in Remia to a public interest setting, 102 the ECJ did not submit the JPA-Regulation to a competition analysis, but to a necessity analysis relative to the essential rules governing the legal profession. This analysis served to establish whether the JPA-Regulation is indispensable to ensure that lawyers comply with the essential rules already in place (in which case the anticompetitive effects have not been caused by the Bar) or adds an additional anticompetitive layer (in which case there would be further anticompetitive effects that do stem from the Bar). The JPA-Regulation qualified within the first category. Given the non-match between the two sets of essential rules applicable to lawyers and accountants, the regulation only specifies the essential rules governing the legal profession.
The above leads to the following conclusion on Wouters. As a matter of fact, the ECJ used an ancillarity analysis to scrutinize the legitimacy of the restrictive effects resulting from the JPA-Regulation. In doing so, it did not bestow any balancing power upon the Bar. Instead, it combined a straightforward application of the state action doctrine (based on which the JPA-Regulation was attributed to the Bar) with a functional interpretation of a "restriction of competition" (the JPA-Regulation did not yield anticompetitive effects other than those already caused by the essential rules governing the legal profession).
Meca-Medina vs Wouters
Meca-Medina did not concern a situation of delegated regulatory power. Nonetheless, the ECJ applied the legitimate objective doctrine to the anti-doping rules issued by the IOC and implemented by FINA. 104 But is the ECJ right to presume that anti-doping rules may produce anticompetitive effects, and does the method of analysis applied in Meca-Medina concur with the one applied in Wouters?
To begin with, anti-doping rules are not likely to produce anticompetitive effects. By assuring athletes that their opponents compete fairly, anti-doping rules facilitate sports competition rather than restricting downstream market competition. In a similar vein, the General Court and Advocate General Léger had concluded earlier that anti-doping rules qualify as "purely sporting rules". 105 The risk of unwarranted exclusion does not make this any different because penalties are subject to appeal to the Court of Arbitration for Sport (CAS). 106 According to the German Supreme Court, the CAS' rules of procedure the state is not watertight since the essential rules are only part of the Advocatenwet as from 2015. The attribution is nonetheless comprehensible given that the essential rules reflect the legal traditions common to the Member States and the Union, as recognized in earlier case law (case C-155/79, AMES, EU:C:1982:157, para 24). 101 Case C-309/99, Wouters para 102-104.
"contain adequate guarantees for safeguarding the rights of athletes", amongst others because "its arbitration awards are subject to review by the Swiss Federal Court". 107 It is telling that the athletes had chosen not to appeal the CAS award to the Swiss Federal Court. 108 Also, the method of analysis applied in Meca-Medina differs from the one applied in Wouters. Crucial to the Wouters ancillarity analysis is that it builds on the combination of delegated regulatory power and a legitimate objective that consists of essential rules having public interest status. The Bar has a public mandate to regulate the profession -which yields antitrust immunity for sector-wide private coordination as such. In addition, the JPA-Regulation specifies the essential rules attributed to the state -which makes it possible to submit this regulation to an objective necessity analysis in relation to those rules. Meca-Medina lacks a similar context. The IOC does not enjoy a public mandate, 109 nor do the anti-doping rules specify publicly defined principles of "good sportsmanship".
The result is unfortunate. On the one hand, recourse to the legitimate objective doctrine is unnecessary because anti-doping rules do not restrict competition. On the other, Meca-Medina widens the legitimate objective doctrine introduced in Wouters in order to reconcile those rules with the cartel prohibition. Allowing a balancing of competition and non-competition interests under Article 101(1) TFEU not only contrasts sharply with constitutional fundamentals, but also with consistent case law based on which the promotion of welfare by restrictive agreements can only be legitimized by fulfilling the conditions of Article 101(3) TFEU. 
Meca-Medina in practice
A last point to consider is how the Meca-Medina widening of the legitimate objective doctrine works out in later case law -OTOC and CNG.
OTOC concerned the Order of Chartered Accountants that holds a public mandate to "promote continued training" and "plan, organize and provide compulsory training schemes" for chartered accountants in Portugal. 111 Based thereupon, OTOC issued the Training Credit Regulation (TC-Regulation) aimed at securing the quality of services provided by its members. 112 Starting point for the application of the legitimate objective doctrine is that the TC-Regulation artificially segments the market of compulsory training for chartered accountants (a third of which is reserved to OTOC), while imposing discriminatory conditions on the remaining segment of that market to the detriment of OTOC's competitors. 113 Acknowledging that the TC-Regulation contributes to the quality of the services offered by chartered accountants, the ECJ nonetheless holds those restrictions to go beyond what is necessary to warrant that objective. 114 The reservation of training sessions to OTOC eliminate competition on a substantial part of the relevant market, and the discriminatory conditions for access to the market are not indispensable as the quality of those services could have been safeguarded by a less restrictive alternative. Unlike Wouters, this motivation does not reflect an ancillarity analysis under Article 101(1) TFEU, but a competition analysis under the last two conditions of Article 101(3) TFEU. 115 The reason for "borrowing" the Article 101(3) investigations is obvious. It is impossible to conduct an ancillarity analysis under Article 101(1) TFEU when a publicly defined reference point to investigate the objective necessity of the TC-Regulation, is lacking.
CNG concerned the National Association of Geologists that holds a public mandate to warrant the proper practice of the geologist profession in Italy. 116 Although the public mandate used to include the power to determine fees, all laws and regulations imposing compulsory fixed or minimum fee scales for the liberal professions had been repealed in 2006, whilst provisions relating to professional ethics, agreements and self-regulation codes had to be amended.
117 CNG nonetheless continued the operation of a Code of Conduct (Code) based on which fees set below a certain level may be penalized on grounds of breach of "dignity of the profession", 118 a notion that was borrowed from Article 2233 of the Italian Civil Code. 119 Bypassing the legitimate objective doctrine, the Italian competition agency had held the Code to be anticompetitive. 120 Considering that all fixed and minimum tariffs had been repealed, the classification of the fee scale as a legitimate reference criterion for remuneration was held to encourage geologists to set their fees accordingly, whilst the obligation to determine fees in accordance with general standards like "dignity of the profession" was held to strengthen the compulsory perception of the fee scale. However, the ECJ reasoned differently. Although a rule penalizing fees below a certain level was held to restrict competition, 121 it also found that "dignity of the profession" may be a legitimate factor to determine professional remuneration because this may be necessary to ensure the quality of geologists' services.
122 Following which the ECJ referred the case back to the national court as it was unable to apply the necessity test because "dignity of the profession" is only one of several relevant remuneration criteria closely linked to the quality of geologists' work. 123 This referral surprises and actually shows the weakness of the Meca-Medina widening of the legitimate objective doctrine. One might ask how possibly could the national court be in a better position to apply the necessity test given that a publicly defined reference point is missing and the national legislator has repealed resp. annulled this type of restrictions. 124 115 Case C-1/12, OTOC, para 97-99. The ECJ confirms this similarity in para 103. 116 Case C-136/12, CNG, para 5 and 6. 117 Case C-136/12, CNG, para 7. 118 Case C-136/12, CNG, para 9 and 38. 119 Case C-136/12, CNG, para 8. Article 2233 of the Italian Civil Code concerns the intellectual professions and holds that "[i]f the fees have not been agreed by the parties and cannot be determined by reference to fee scales or custom and practice, they should be determined by the court, after the opinion of the professional association to which the professional belongs has been obtained. In any event, the amount of remuneration must be commensurate with the scale of the work performed and the dignity of the profession." 120 Case C-136/12, CNG, para 11 and 12. 121 Case C-136/12, CNG, para 52. 122 Case C-136/12, CNG, para 53. 123 Case C-136/12, CNG, para 54 and 55. Other criteria are the scale and difficulty of the task to be performed, technical knowledge and the commitment required. 124 The Consiglio di Stato has held that deontological rules based on which the guarantee of quality of professional services corresponds with the remuneration of professional dignity restricts competition and cannot be considered necessary to ensure a legitimate objective that concurs with the protection of the consumer. Il Consiglio di Stato, Autoritá Garante della Concurrenza e del Mercato contro Consiglio Nazionale dei Geologi, N. 00238/2015REG.PROV.COLL., N. 04710/2011 REG.RIC, N. 04584/2011 REG.RIC.
The above cases show that the Meca-Medina version of the legitimate objective doctrine does not work out in practice. 125 Most importantly because it is impossible to conduct an ancillarity test if a publicly defined objective is lacking. In OTOC, the ECJ thus resorted to competition analyses that are conducted generally under the competition conditions of Article 101(3) TFEU. In CNG, the ECJ simply referred the case back to the national court.
Conclusion on the third flexible enforcement policy
The third flexibility policy misunderstands the constitutional limits of the legitimate objective doctrine. Close reading shows that Wouters does not actually deviate from first principles and strict enforcement, but combines a straightforward use of the state action doctrine with a functional interpretation of a "restriction of competition". Meca-Medina on the other hand does operate a balancing exercise under Article 101(1) TFEU. The added value thereof is not self-evident when compared to the analyses already in place. The ancillarity analysis under 101(1) TFEU requires an agreement to be based on a public mandate and concur with a publicly defined welfare objective in order for society to trust that it does not yield additional costs. The efficiency analysis under 101(3) TFEU checks upon a self-selected welfare objective and thus requires an agreement to fulfil the welfare and competition conditions in order for society to trust that the benefits of an agreement outweigh its costs. On the one hand, MecaMedina does not seem to cause much harm. Anti-doping rules are not likely to restrict competition anyway, while OTOC and CNG seem to confirm that a widened legitimate objective doctrine does not work out in practice. On the other hand, Meca-Medina does obscure the purpose and workings of EU competition law and motivates the broad welfare and balancing propositions discussed earlier and to be discussed in the next paragraph. It would therefore be most welcome if the ECJ would explicitly return to the legitimate objective doctrine in its original and constitutionally correct setting.
The constitutional limits of the useful effect doctrine
Following the Commission's opposition to the Policy rule, the Dutch government has devised a fourth policy that will preclude competition enforcement altogether in order for the market to promote SCP. A new legislative approach will enable the government to declare private sustainability initiatives generally binding. This proposal aims to kill three birds with one stone.
126 "Green coalitions" that enjoy "broad societal support" may overcome first mover disadvantage. The responsibility for prioritizing sustainability over competition will shift from the competition agency to the government. Meanwhile, sustainability will be maximized as the new legislative approach makes utmost use of the innovative power of civil society. Steppingstone is the useful effect doctrine that specifies the loyalty obligation of Member States under Article 4(3) TEU in the context of the competition rules. The new legislative approach would comply with this doctrine since declaratory regulations will follow on private initiatives, not on coordinated conduct. Alternatively, the useful effect doctrine would not apply in the first place since declaratory regulations will constitute sovereign state measures that set aside the competition rules in their own right. Less optimistic on compliance with the useful effect doctrine, scholars have put forward that this doctrine is in need of repair. Because the delegation prong focuses on procedural responsibility, it would obstruct "innovative non-State structures of governance", while lagging behind the more substantive approach of the legitimate objective doctrine. This case concerns national legislation that prohibits lawyers and clients to agree on remuneration below a minimum amount to be set by a lawyers" professional organization. Bringing up the legitimate objective doctrine, the ECJ referred the case back to the national court because it could not apply the doctrine on the basis of the file before it. 126 Minister of Economic Affairs, cited supra note 11, at 3. 127 Monti and Mulder, op. cit. supra note 2, at 656. Again, the issue is whether the above arguments are correct. Is absence of anticompetitive private coordination sufficient to warrant the useful effect of the competition rules? Does parliamentary involvement secure the sovereignty of declaratory regulations indeed? If not, is the useful effect doctrine in need of repair in order to promote SCP?
The two prongs of the useful effect doctrine
The useful effect doctrine constitutes a specific branch of the EU state action doctrine that serves to prevent Member States from enacting state measures that enable undertakings to escape antitrust accountability.
128 Ever since Reiff, 129 case law consistently holds that this doctrine operates two separate prongs. 130 Focusing on the presence of anticompetitive coordination, the first prong prohibits Member States to require or favor the adoption of agreements contrary to the cartel prohibition, or to reinforce their anticompetitive effects. Focusing on the exercise of regulatory authority, the second prong prohibits Member States to deprive legislation of its official character by delegating to private traders the responsibility for taking decisions affecting the economic sphere. The rationale for a separate second prong is obvious. As the first is easy to circumvent, it is critical to have an additional test that identifies proper state action by ascertaining that the legislator has been responsible for displacing "the competition rules with an alternative scheme". 131, 132 It follows that the absence of anticompetitive private coordination is insufficient to warrant useful effect. The question thus becomes whether the new legislative approach meets the requirements for absence of delegation that follow from landmark cases on national regulation on the fixing of tariffs in the transport sector (Reiff, Delta Schiffahrt-und Speditionsgesellschaft and Centro Servizi Spediporto), and on access to the legal profession and the determination of a scale for determining legal fees and emoluments (Arduino, Mauri and Cipolla). All those cases operate a twofold requirement for a regulatory measure to qualify as proper state action: The state must have both originator and concluder responsibility. "Originator responsibility" reflects the fact that all state measures in those cases originated with the legislator who had defined the main elements (objectives, method and criteria) that were to be specified in the subsequent regulatory exercise involving market actors. 133 "Concluder responsibility" reflects the fact that all state measures were signed off by the state who verified the input of market actors in light of the main elements set earlier by the legislator. 134 In other words, a regulatory measure based on market involvement only qualifies as sovereign state action if it starts out as state legislation, while not losing its character of state legislation along the way. 135 Thus, the useful effect doctrine corresponds with the US state action doctrine that limits antitrust immunity to those situations where the state has "clearly articulated and affirmatively expressed" state policy, and subsequent market involvement is "actively supervised" by the state itself. 136 It appears that the new legislative approach does not meet the above requirements. Defining sustainability only in broad Brundtland-terms, the draft-statute fails to articulate the main elements private sector initiatives are to specify. Absent originator responsibility, the Ministers concerned cannot even start to take concluder responsibility as they lack a reference framework to verify the appropriateness and proportionality of the initiatives submitted. 
Do declaratory regulations constitute sovereign state measures?
Aiming to escape the applicability of the useful effect doctrine, the Dutch government alternatively argues that this doctrine does not apply in the first place. For, albeit upon the initiative of market actors (or other stakeholders), it will be the Ministers, having heard parliament, who will ultimately decide whether to follow up on a petition for a declaratory regulation. 138 This would imply that the main elements of state policy will be determined in the political decision-making process as a result which declaratory regulations yield sovereign state measures that set aside the public competition interest in a democratically legitimate manner. 139 However, in representative democracies like the EU Member States, democratic legitimacy and sovereignty crucially depend on state measures being determined in a deliberative process in which all citizens are represented. In other words, for declaratory regulations to constitute sovereign state measures, they must be based on full parliamentary involvement according to Dutch rule-making standards. So, the question is whether declaratory regulations meet this requirement.
According to the draft-statute, parliamentary involvement will take place based on a so-called verification procedure. 140 Whereas the scope of parliamentary involvement may vary from a simple exchange of views to no involvement at all, verification procedures are meant to be applied in situations where the Dutch legislator delegates regulatory power to a lower rule-maker (in this case the government and/or the Ministers concerned). 141 Though based on no or limited parliamentary involvement, these procedures do not weaken democratic legitimacy generally as they only serve to verify whether the triggers accountability under the free movement or the competition rules.
148 Third, the legitimate objective doctrine as originally applied in Wouters does not apply a more substantive approach but again focuses on procedural responsibility/input legitimacy. On the one hand, the legitimate objective doctrine builds on originator state responsibility in terms of public mandate and publicly defined objective in order to preclude private accountability for anticompetitive effects for which the state is actually responsible. On the other hand, this doctrine uses the ancillarity test, which, failing concluder state responsibility for subsequent regulation specified by market actors, serves to establish whether the state or the market is responsible for the anticompetitive effects of such regulation.
It follows that strict adherence to the useful effect doctrine does not improperly hamper "innovative nonState structures of governance". If anything, the above discussion shows that there is a need for the ECJ to clarify the legitimate objective doctrine in order for it to serve its constitutional purpose in a functional manner and to avoid further confusion.
Conclusion on the fourth flexible enforcement policy
The fourth flexibility policy misreads the purpose and workings of the useful effect doctrine. In line with a binary institutional balance, this doctrine warrants that regulatory measures only escape antitrust accountability if based on proper state action. The new legislative approach will not yield proper state action. On the one hand, the delegating statute fails to define the main elements of state policy as a result of which declaratory regulations lack originator state responsibility. On the other hand, limited parliamentary involvement in the determination of declaratory regulations precludes sovereignty. This outcome does not signal a need to change the useful effect doctrine. A focus on procedural responsibility does not obstruct innovative governance structures, but only warrants that those structures are not used to improperly escape antitrust accountability which after all serves to protect the general (sustainability) interest.
Conclusion
The above analysis shows that strict competition enforcement is the way forward, also to promote SCP. It turns out that none of the flexible enforcement policies meets the constitutional fundamentals of EU competition law. Those fundamentals do not allow a broad welfare standard, but mandate a consumer surplus standard to check on most efficient use. Nor do they allow for a balancing of competition and non-competition interests like sustainability. Instead, they mandate the prioritization of the public competition interest over the general sustainability interest and objective law enforcement. In order to be effective, competition enforcement should be strict as market competition is the mechanism that pushes the market to engage in SCP and maximize sustainability. In order to be legitimate, competition enforcement should be strict as each of the evidentiary requirements of the cost-benefit analysis provided by Article 101(1) and (3) TFEU is functional to secure that market action actually maximizes sustainability. Problems of under-regulation are to be addressed by the regulatory state and require proper articulation of state policy in order to preclude antitrust accountability. In short, the cartel prohibition provides a straightforward accountability mechanism that serves to protect rather than hamper SCP. In order to use it properly, current practice needs to be amended. The Commission should consider to explicitly reject CECED and qNWG enforcement policy and clarify the purpose and workings of the competition conditions of Article 101(3) TFEU. The ECJ should consider to correct the Meca-Medina widening of the legitimate objective doctrine introduced in Wouters.
